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February 3, 2014 

 

Office of the Secretary 

U.S. Consumer Product Safety Commission 

4330 East West Highway 

Bethesda, MD 20814 

 

Re: Voluntary Remedial Actions and Guidelines for Voluntary Recalls 

CPSC DOCKET Number: CPSC-2013-0040 

 

Dear Mr. Stevenson: 

 

The Juvenile Products Manufacturer’s Association (“JPMA”) appreciates the opportunity 

to comment on the November 21, 2013 Federal Register Notice of Proposed Rulemaking, 

“Voluntary Remedial Actions and Guidelines for Voluntary Recall Notices” (CPSC 

Docket No. CPSC-2013-0040). The U.S. Consumer Product Safety Commission 

(“CPSC”) invited comments on the proposed rulemaking seeking to establish mandatory 

regulations on voluntary recalls, including companies filing voluntary recalls. In response 

to the request of the Commission’s staff, the JPMA submits the following comments. 

 

The Juvenile Products Manufacturers Association (JPMA) is a national not-for-profit 

trade organization representing 95% of the prenatal to preschool industry including the 

producers, importers or distributors of a broad range of childcare articles that provide 

protection to infants and assistance to their caregivers. JPMA exists to advance the 

interests, growth and well-being of North American prenatal to preschool product 

manufacturers, importers and distributors marketing under their own brands to consumers. It 

does so through advocacy, public relations, information sharing, product performance 

certification and business development assistance conducted with appreciation for the needs 

of parents, children and retailers. JPMA continues to work with government officials, 

consumer groups and industry leaders on programs to education consumers on the safe 

selection and use of juvenile products. 

 

The Consumer Product Safety Improvement Act of 2008, Public Law 110-314, 122 Stat. 

3016 (2008) (CPSIA) is cited as the reason for issuance of the proposed rule by the 

Commission. While JPMA recognizes the CPSC’s interest in advancing this NPR, the 

CPSIA did not expressly require and authorize rulemaking with respect to “voluntary 

corrective actions” as it did for mandatory recalls. The characterization of this rule by 

Commission staff is that it is an interpretive rule and simply a matter of codifying best 

practices. As such, there are some at the Commission who may argue that simply putting 

this out for public comment is unnecessary and therefore by simply hearing from affected 

parties that the Commission has done its due diligence as far as this rule is concerned.  

JPMA would argue, however, that when interpretive rules change existing practice and 
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have substantive legal impact, they are deemed substantive and as such, the views of all 

stakeholders must be seriously taken into account by the Commission. In the instant 

matter, whether intended or unattended, specific proposals would have a substantive 

impact on burdens of proof, liability and due process. In this regard this proposed rule as 

currently drafted must reasonably be considered substantive, requiring issuance in 

accordance with the due process requirements of the Administrative Procedure Act (5 

U.S.C. Subchapter II). 
1
  

 

As CPSC staff is aware, the current procedure surrounding a voluntary recall involves 

cooperative negotiations between the CPSC and a given firm on the nature, scope and 

characterizations in public releases of the corrective action involved. CPSC recently 

noted that ninety percent of recalls initiated through the Fast Track recall process were 

commenced within 20 working days of notification to the Commission. These were done 

without determinations of whether or not there existed a defect which could present a 

substantial hazard. For the most part, corrective action programs are often dependent 

upon specific facts unique to particular matters; as such corrective action plans are best 

fashioned subject to such negotiation, so as to accurately describe the hazard or potential 

hazard and clearly communicate the remedy to be available to the general public. In 

addition, varied forms of outreach and communication methods may be considered and 

adopted that best relate to the particular product, hazard, availability, means of 

distribution and other mitigating factors.  JPMA asserts that existing regulations and 

guidelines are already sufficient in providing corrective action guidance
2
 and, therefore, 

the CPSC’s plan to change this policy is both unadvised and unnecessary.  

 

A. Proposed § 1115.20(a)(1)(viii): Voluntary Compliance Programs Being 

Incorporated Into Corrective Action Negotiations. 

 

The proposed requirement by the CPSC is a new mandate with broad substantive legal 

implications. For the first time, CPSC proposes to include the right to dictate detailed 

“going forward Compliance procedure(s)” for firms. These procedures can vary in terms 

of scope and may involve sourcing, quality assurance, certification, inspection, testing, 

consumer contact logs and recordkeeping requirements that go well beyond any specific 

existing legal requirements under the CPSA and its implementing regulations. In 

                                                 

1 See also JERRI'S CERAMIC ARTS, INC. v. CONSUMER PRODUCT SAFETY COMMISSION 874 

F.2 205(1989) 

2
 See: RECALL HANDBOOK A Guide for Manufacturers, Importers, Distributors and Retailers on 

Reporting Under Sections 15 and 37 of the Consumer Product Safety Act and Section 102 of the Child 

Safety Protection Act and Preparing for, Initiating, and Implementing Product Safety Recalls Including 

CPSC Fast Track Product Recall Program and use of Social Media (March 2012); 62 Fed. Reg. 39827 (July 

24, 1997) and 43 Fed. Reg. 34988, (Aug. 7, 1978) 
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addition, proposed § 1115.20(b) provides examples of the types of provisions that may be 

included in a voluntary compliance program agreement including, but not limited to: 

 

Maintaining and enforcing a system of internal controls and procedures to ensure that a 

firm promptly, completely, and accurately reports required information about its 

products to the Commission; ensuring that information required to be disclosed by the 

firm to the Commission is recorded, processed, and reported, in accordance with 

applicable law; establishing an effective program to ensure the firm remains in 

compliance with safety statutes and regulations enforced by the Commission; providing 

firm employees with written standards and policies, compliance training, and the means 

to report compliance-related concerns confidentially; ensuring that prompt disclosure is 

made to the firm’s management of any significant deficiencies or material weaknesses in 

the design or operation of such internal controls that are reasonably likely to affect 

adversely, in any material respect, the firm’s ability to report to the Commission; 

providing the Commission with written documentation, upon request, of the firm’s 

improvements, processes, and controls related to the firm’s reporting procedures; or 

making available all information, materials, and personnel deemed necessary to the 

Commission to evaluate the firm’s compliance with the terms of the agreement.  

 

Should the Commission move forward with the proposed NPR, they would set forth 

quality assurance, control and recordkeeping requirements without clearly indicating 

which obligation is currently required as a matter of law and already codified in a 

statutorily based legal obligation. As such, this requirement would now be a new 

substantive requirement, authorized by the Commission to be codified in a separate legal 

agreement. The consequences of inclusion and potential violation of such requirements, 

without further definition and explanation by the CPSC can be severe.  

 

It is safe to argue that as a result of this proposal certain questions would arise that could 

potentially delay or hinder the recall process. For example, if the above requirements are 

included in such newly formatted corrective action plans, would there now be a separate 

legal requirement by Agreement, beyond the scope of existing Commission regulation, 

the non-adherence to which would constitute a prohibited act under CPSA Section 19 

(with attendant consequences)? Are such provisions intended to be guidelines without 

such impact? Since reasonable practice may vary by custom and industry, are such 

specific mandates appropriate? If not, what criteria will be used to define and select such 

mandates?  

 

Given the potential for confusion amongst a firm about their requirement, it is safe to say 

that in all likelihood this would force many small businesses that might be inclined to 

enter into voluntary corrective actions in conjunction with CPSC, to re-evaluate such 

course of action if by doing so additional legal liability was created or imposed. At the 

very least Counsel would likely be required to be engaged to negotiate such arrangements 

with great specificity at added cost. With almost 90 percent of our members constituting 

small businesses, this is not a concern to be taken lightly.   
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We therefore have concerns that such requirement:  

 

Has No Justification as Part of this Rule:  The Commission staff seeks to completely 

change the scope of what has long been recognized as an effective and flexible process 

without any stated justification aside from citing the CPSIA. The Commission staff 

briefing package does not claim or provide any evidence that such added requirements, 

as part of a voluntary corrective action plan, are routinely needed or cannot be separately 

negotiated when needed based upon unique circumstances specific to a particular matter. 

This leads us to believe that such requirements are best altogether omitted from the 

proposed Voluntary Recall Rule. This concern is not merely speculative, but rather is 

highlighted by a recent trend by both the CPSC and firms to include such requirements in 

Settlement Agreements involving resolution of civil penalty investigations.  

 

The staff’s inclusion of compliance program language in settlements of such civil penalty 

investigations, involves a process subject to dispute, legal scrutiny and codification in 

settlement agreements subject to the Commission review, vote and order with further 

requirements of publication and the ability to comment in the Federal Register. 

Therefore, this inclusion is a substantive change that would likely require similar due 

process. In the draft NPR, no studies or evidence are provided to justify the Commission 

staff’s belief that having any of the proposed procedures would actually increase the 

quality or frequency of reporting or the efficacy of corrective action plans in general. 

Further, there is no indication of fact-finding processes by staff to support these proposed 

procedures. As such, the proposed changes appear to be arbitrary and capricious. The 

CPSC’s proposal to include a diverse portfolio of requirements, which when codified by 

rule are more likely to be deemed mandatory rather than elective, uniquely burden small 

businesses who lack the resources of their large competitors to meet increased regulatory 

burdens. 

 

 Would Compromise Safety and Efficiency:  The purpose of initiating a voluntary 

corrective action by a manufacturer or firm is to get potentially unsafe products out of the 

hands of consumers as quickly as possible. Indeed, the point of this regulation is to codify 

certain recognized best practices that have largely been insisted upon by the Commission 

in a flexible negotiation process. By adding a new layer of potentially contentious 

negotiation between a firm and the CPSC, the Commission risks diminishing the 

efficiency gains purportedly sought by the rule. Any unreasonable delay that results in 

increased injury or fatality rates is of concern. 

 

Would Needlessly Complicate the Corrective Action Process:  Although attorneys are 

often involved on both sides of corrective action negotiations, the process up until now 

has been largely merits-driven by compliance officers with CPSC and quality assurance 

individuals from firms. If a new layer of procedures and negotiations are required, with a 

corresponding potential increase in legal liability and risk, the requirements of attorney 
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review will become more likely and the process of expedient corrective actions that are 

often pro forma is likely to be reduced. 

 

Will Decrease Reporting & Recalls:  The Commission’s current position is that firms 

should report borderline situations to the Commission. As the CPSC can ascertain, there 

is often a gray zone in many situations that defines the permissible scope of reporting and 

taking voluntary corrective action. That being said, however, firms who know that they 

may be subject to additional compliance requirements and programs for reporting 

possible hazard situations might view such requirements as a disincentive to report and 

take prompt voluntary corrective action in conjunction with the agency. Increasing 

burdens and potential liability are likely to result in reduced reporting and action when 

reasonably in doubt. Whether the Commission agrees with such a decision process or not, 

it should recognize the potential for an increase in such behavior. 

 

Vague Unilaterally Permissive Language is Unacceptable:  The proposed language 

arbitrarily makes the inclusion of compliance programs entirely discretionary with the 

Commission. As currently stated, this has two pernicious effects:  it leaves the 

enforcement of the proposed programs entirely to the volition of CPSC staff; at the same 

time, it may provide Commissioners with the misleading impression that this unfettered 

discretion conferred upon the staff somehow provides protection to firms when in fact it 

could result in the opposite effect. Similarly, the proposed regulation provides no 

guidance whatsoever as to what thresholds or criteria would justify the inclusion of a 

compliance program. Terms like “multiple recalls . . . over a relatively short period of 

time,” or “insufficient or ineffective procedurals and controls” are vague, undefined and 

effectively confer virtually unlimited ex post facto discretion upon staff. 

 

As a practical matter, larger firms with broader lines and a practice of including recalls as 

part of their QA process will always have more recalls, particularly when consumer 

misuse is at the root of the issue. In the proposed NPR the Commission also fails to 

provide any empirical basis for what constitutes an effective “procedure or control.”  

 

Extraordinary Remedy:  If the regulation retains the power to require voluntary 

compliance programs, the regulation should also require that such discretion be exercised 

(a) only in extraordinary circumstances,  (b) only when it is clear that the penalty 

investigation process or independent Consent Agreements in Settlement would be 

ineffective to achieve the same or better results, and (c) only when the negotiation of such 

programs would not delay in any way the date by which the voluntary compliance 

program would otherwise be agreed upon between the Commission and the Firm. 

Specific findings to this effect should be required by the Office of General Counsel and 

agreed to by the firm before moving forward with a recall. Such a substantive regulation 

should make clear that the imposition of a compliance program beyond the current scope 

of already extensive legal requirements (particularly for children’s products), is 

presumptively inappropriate and that the burden rests upon the Commission to establish 

good grounds for requiring one. 
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B. Proposed § 1115.20(a)(1): References to “Refunds, Repairs and Replacements” 

 

The proposed regulation suggests that the remedies of “refunds, repairs and 

replacements” are the Commission’s proposed remedies for a given recall. Similar 

language is found at section 1115.34(o)(1). The sequencing of these remedies is 

troubling, and suggests both that the Commission is trying to establish refunds as the 

preferred remedy and that the Commission may try to use the regulation as a basis to 

insist upon refund remedies in the first instance during voluntary compliance remedy 

negotiations. 

 

To the contrary, the most efficient way to address the consumer’s expectation interest 

during a corrective action is first to repair the product, then to replace it only if it cannot 

properly be repaired by the consumer, and finally to rely upon refunds only as an absolute 

last resort. In fact, refunds are both unworkable and largely ruinous for manufacturers, as 

the vast majority of the “refunded” monies were never revenues for the manufacturer in 

the first place, because most of the purchase price went to suppliers and retailers. This 

reality has long been generally accepted by Compliance and firms alike. The voluntary 

compliance programs agreed to by the Commission have largely followed this preference 

hierarchy. Refunds should not be placed on the table unless all other remedies have been 

exhausted, including the option of a voucher for replacement product
3
. 

 

The regulation should therefore state the Commission’s preferred remedies in the logical 

and traditional order in which they have been employed. Language substantially similar 

to the following is suggested: “repairs, replacements, and, only if the previous two 

remedies are specifically found by the Commission to be ineffective to compensate the 

consumer, a voucher for equivalent value or refund.” 

 

C. Proposed § 1115.20(a)(1)(xiii): Corrective Actions as Admissions 

 

The Commission proposes to grant itself “additional flexibility” with respect to the 

characterization of corrective actions as admissions of fault. Currently, the firm has sole 

discretion as to whether or not to characterize corrective action as such. As the NPR 

currently reads, the Commission would elevate that power to itself and require its consent 

to any such statement of non-admission. Additionally, it would do so without any stated 

criteria for withholding its consent. This is both unacceptable and unjustifiable. 

Voluntary corrective action agreements, by definition, are settlements between the firm 

and the Commission. The current regulation correctly states the well-settled principle that 

settlements are not an admission of wrongdoing. 

 

                                                 
3
 SEC. 15. [15 U.S.C. § 2064]. SUBSTANTIAL PRODUCT HAZARDS which was titled: “Notification 

and Repair, Replacement, or Refund” and subsection d(1)(A)(B)(C) actually provide a better indicia of 

options intended by Congress, with refunds being last.  
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This principle is further enshrined in Federal Rule of Civil Procedure 408, and in the civil 

procedure rules of virtually every state jurisdiction. The Commission, in the briefing 

package, provides no justification for this abrupt departure from settled practice. The 

rationale for the existing regulation is clear: Firms, already reluctant to enter into 

borderline corrective action settlements, simply will not do so if there is a chance that 

those settlements would be deemed admissions of product defect in subsequent litigation. 

One JPMA member recently secured a defense jury verdict when the jury concluded that 

a product voluntarily recalled by the JPMA member at the request of CPSC in fact was 

not defective. The Firm’s ability to make clear in the corrective action process that the 

process does not constitute an admission of wrongdoing preserved its right to seek the 

truth and prove it in a court of law. Firms sometimes agree to voluntary corrective action 

even when they sincerely believe there is nothing wrong with the product. Requiring 

firms to stipulate to the defectiveness of their products as a condition of participating in 

corrective action the Commission believes to be warranted is completely unnecessary and 

we believe will decrease consumer safety. From JPMA’s perspective, it is difficult to 

understand how the proposed amendment can be justified as sound policy and believe 

that the provision should be rejected from inclusion in the final package.  

 

D. Proposed §§ 1115.33 and .34: Voluntary Recall Notice Principles 

 

1. Use of the Term “Recall” — § 1134(a) 

 

This rulemaking claims that it enforces “principles that are important for recall notices to 

be effective.” It also asserts that including the word “recall” in the headline draws 

consumer and media notice “more effectively than omitting the term or using an 

alternative term.” Notably absent from the Commission’s proposed rulemaking is any 

scientific or metric based support for this statement. In fact, it is well-established in the 

human factors literature that the use of particular “signal words” produces no change in 

consumer behavior. At most, the use of certain words or phrases has been shown only to 

increase subjective, unreliable assertions by individuals that they supposedly “would” 

take the stated issue more seriously, which is promptly refuted by their actual non-

response.
4
 

 

These papers also demonstrate that, if anything, an equally likely, if not greater problem, 

is the Commission’s insistence on using the term “recall” for every corrective action, 

from the most minor to the most serious. Consumers are saturated with daily reports of 

product recalls, such that the Commission’s true concern should be on the extent to which 

its current approach has magnified the risk of inattentional blindness.
5
 In light of these 

                                                 
4
 See, e.g., Laughery, K.R., Paige, D.L., Laughery, B.R. (2002). “Guidelines for warnings design: 

Do they matter?” In Proceedings of the Human Factors and Ergonomics Society ’02 (pp. 1708-1712); 

Frantz, J.P., Young, S.L., Rhoades, T.P., & Wisniewski, E.C. (2005). “Predicted versus actual response to 

warning signs and labels: Examining the role of ANSI Z535 features.” In Proceedings of the Human 

Factors and Ergonomics Society ’05 (pp. 1785-1789). 
5
  See, e.g., Mack, A., & Rock, I. (1998). Inattentional blindness. Cambridge, MA: MIT Press; Simons, 
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well-established principles of human factors science, until the Commission conducts a 

study and validates the appropriate usage of the term “recall,” its presumption in this 

proposed regulation that use of that term is always appropriate cannot withstand scrutiny. 

Political beliefs and ipse dixit are not a substitute for a rational, evidence-based 

rulemaking process, particularly when the Commission’s hypothesis in this regard is 

clearly testable through generally-accepted scientific methods, which the Commission to 

date has chosen not to employ, or at least disclose to the public. 

 

2. Characterizing Hazard Likelihood —§ 1134(g)(3) 

 

This section claims that recall notices shall state that an identified hazard “can” occur if 

“there have been incidents or injuries associated with the recall product.” The wording of 

this section is unclear. Certainly, if the specific injury believed to be presented by the 

identified hazard has already occurred, it is correct to say that this hazard “can” occur. 

However, as currently phrased, this proposal would allow the Commission to state that 

the hazard “can” occur when any sort of “incident” (without qualification) has been 

“associated with the recalled product.” 

 

A product may have alleged incidents associated with its use, but none of them resulted 

in injury. Likewise, a product may be involved in incidents involving injuries, but the 

potential hazard is on a much more significant scale than those injuries. Because of these 

factors, it would be misleading to the public for the Commission to suggest that a hazard 

“can” happen when the specific hazard identified has not itself occurred in the real world. 

Therefore, the regulation should clarify that all hazards be described as events that 

“might” occur unless the actual death or serious injury scenario identified as the hazard 

has been confirmed to have actually and substantially occurred previously in the field as 

described in the corrective action notice. 

 

3. Description of incidents, injuries and deaths. 

 

This section is confusing as currently drafted. Subsection (1) states that the firm should 

update the recall notice if it receives “a significant number of additional incidents” 

(emphasis added). Subsection (2) states that the Commission should be informed “of all 

newly reported injuries . . . in order to permit the issuance of an updated voluntary recall 

notice.” These two subsections are inconsistent and the second subsection is simply 

unrealistic. First, as far as injuries are concerned, the Commission is not going to re-issue 

a recall notice each time another injury or incident arises for each product that has ever 

been recalled. Second, the injuries have to be limited to those bearing upon the actual 

hazard at issue. There is no point to increase reports that have no connection to the 

identified hazard and/or involve trivial injuries without an ascertainable pattern that could 

                                                                                                                                                 
D.J. & Chabris, C. F. (1999). “Gorillas in our midst: sustained inattentional blindness for dynamic events.” 

Perception, 28, 1059-1074; Simons, D. J. & Levin, D.T. (1998). “Failure to detect changes to people during 

a real world interaction.” Psychonomic Bulletin & Review, 5(4), 644-649. 
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otherwise evidence a substantial product hazard. Presumably, the Commission is trying to 

carry over the term “significant number” from the first subsection and is intending to 

limit this reporting obligation to the hazard at issue in the corrective action. But if so, this 

requires greater specificity and better clarification. 

 

Conclusion 

 

For all the foregoing reasons we recommend that the proposed rule be withdrawn and 

issued as part of a revised recall handbook or guideline, with appropriate changes to 

avoid confusion and to assure burdens on small businesses are reduced while maintaining 

the existing flexible effective voluntary corrective action system that has worked well. In 

the event the Commission proceeds it should do so cognizant that certain provisions in 

the proposed rule as drafted are substantive and as such subject to due process 

safeguards.  

 

 

Sincerely, 

 

 

Michael Dwyer, CAE 

President 
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